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RIGHT OF FIRST REFUSAL

THIS RIGHT OF FIRST REFUSAL (the " Right of First Refussl") iz made and
entered into as of Dy - 27, 2000, by and between WENDY'S OLD FASHIONED
HAMBURGERS OF NEW YORK, INC., an Ohio corporation, with an address and
principal office at 4288 West Dublin-Granville Road, P. O. Box 256, Dublin, Ohio
("Wendy's"), and XCL ENTERPRISES, LLC, with an eddress and principal office at
7664 Earlston Court, Dublin, Ohlo 43017 ("Declarant™),

WITNESSETH:

WHEREAS, Declarant is the record owner of the real property situated jn the City
of Springfield, County of Hampden, and Commonwealth of Massachusetts, commonty
known as 757 Boston Road and more paricularly described in the legal description
attached hereto and mede a part hereof as Exhibit A (the "Property”); and

WHEREAS, Declarant obtained title to the Jmperty by virtue of a certain Limited
Warranty Deed from Wendy's dated December T4 (the "Dreed™); and

WHEREAS, as partial consideration for the Deed, Declarant has agreed to subject

the Property to a right of first refusal.

NOW THEREFORE, in consideration of the foregoing, and for other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
Declarant hereby declares that the Property shall be held, wansferred, sold, leased,
conveyed and occupied during the term hereof subject to the covenants, conditions and
restrictions hereinafler set forth,

1.
Declerant agrees
Right of First Re
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it i o Offered to 's.
that, for a period of twenty (20) years from the date of recording of this
fusal, or for so long as the Unit Franchise Agreement, dated December,

4




‘—-_._____

SR 11461 poag, #BGogg

Declarany shall not self, transfer, lease or otherwise dispose of all or any part of the
Property until and unless Declarant shail have:

{3} obtained a bona fide offer from & third party to purchage, transfer,
lease or otherwise scquire all or any part of the Property (the
"Offer");

(b)  delivered 1o Wendy's in writing a true and accurate copy of the
Offer and all dosumentation relating to the Offer and the
prospective purchaser/lessee ag Wendy's may requirs, including,
but not limited to, all material information provided to the
prospective purchaser/lessee by Declarant; and

{c) offered to sell, transfer, fease or otherwise dispose of such interest
in the Property o Wendy's at the same price and upon the same
tesms and conditions contained in the Offer (inchuding any
consideration 1o be paid for the value of the business operation
upor the Property, if any),

Declarant shail not execute any contract or legse or accept any offer uniess the provisions
of this Right of First Refusal have been satisfied.

2. dditional Tt 1o be ided With Information About OfF: . The
information 10 be supplied by Declarant and required by Wendy's, as set forth in
Paragraph 1(b) ebove, shall be accompanied by (a) a written Tepresentation and warranty
from Declarant that Declarant hes provided Wendy's with all of the information required
under this Right of First Refusal, and that such information is true, accurate, and
camiplete, and (b) if Declarant is not an individual, an appropriate resolution of
Declurant’s board of directors {or other applicable owners, investors, ar the like)
approving the proposed iransaction, or other evidence satisfaciory to Wendy's of
Declarant's intent to consummate the transaction,

3 Wendy's Right 19 Acguine rty on Same T e, Wendy's

shall have the right and option, exercisable within forty-five (45) days after receipt by
Wendy's of atl such written notification and all other information required by Wendy's, to
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4, i il . If Wendy's elects to exervise
its option herounder, notwithstnding anything in the Offer, Wendy's shall be entitled to
conduct due diligence of the scope customary for transactions of the type proposed in the
Offer for a period of not less than sixty (60} days, which period shell commence upon the
date of Wendy's notive to Declarant of Wendy's election to exercise iz option, Wendy's
shall not be bound by the Offer until after it has completed its due diligence and
determines that the Property is in all respects satisfactory,

5. i . In the event Wendy's elocts to
exercise its option hereunder, closing on such transaction shall ccour within the later of:
{iy sixey (60} days from the date of notice by Wendy's to Declarani of the slection to
exercise its option, (i) such period a3 may have been provided by in the Offer, or (iii)
such period as may be necessary to conduct due diligence as provided herein. The
purchase price shalt be due from Wendy's to Declarant st closing in the form of cash or &
cashier's or certéfied check made payable to Declarans. Wendy's may substitute cash for
any non-monctary consideration sl forth in the Offer so long as Declarant is fully
compensaled for the value of any non-monetary consideration, including, but not limited
to, any favorable financing provisions or tax savings associated with such non-monetary
consideration. Wendy's shall be entitled to possession of the Froperty on the next day
following the closing, unless the Offer provides otherwise, If the Offer involves a sale of
the Property, Declarant shafl convey the Property to Wendy's by General Warranty Deed,
unless the Offer provides otherwise, and all costs and expenses incurred in connection
with Wendy's purchase of the Property shall be bore by Declarant,

6. Reicction of Offer. In the cvent Wendy's either rejects the Offer or fails fo
give notice of its election 10 exercise its option with tespect to the Offer within forty-five
(43) days afier the date of receipt of the information set forth in Paragraphs | and 2 hereof
(hereinafter collectively referred to a3 a "Refjection"), the Property may thercafter be
sold, transferred, leased or otherwise disposed of to the original offeror at the same price
and upon the same terms and conditions contained in the Offer. Unless the transaction is
otherwise excepted by the provisions of Paragraphs 7 and § below, this Right of First
Refusal shall continue in full force and effect and be epplicable to subsequent sales,
transfers, leases or other dispositions of all or any part of the Property, ‘

1. inati - ! . This Right of First Refusal
shall remain in effect for the remainder of jts temn notwithstending a transfer or
disposition of the Property, except that, in the event (a) of & Rejection and (b) where
Declarant transfers fee simple title to the Property pursuant to the Offer for a use other
than as a Wendy's O1d Fashioned Hamburgers Restaurant, and Wendy's International,
Inc. has agreed to & termination of the Unit Franchise Agreement, then this Right of First
Refusal, and any restriction upon the Propesty in the Deed that requires that the Propenty
be used for the operation of & Wendy's Old Fashioned Hamburgers Restaurant, shall
terminate. Wendy's shall, upon the request of Declarant, execute and deliver a statement
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of such termination in recordable form, provided that Declarant can provide evidence
satisfactory to Wendy's that the Property was transferred pursuant to the Offer.

8. inati . Upon any vesting of title in
Wendy's, all covenants, conditions, restrictions and reservatims imposed hereunder shali
sutomalically terminate and be of no further force and effeet,

9. Change in Offer Consfitutes New Offer. Any material change in the terms
of the Offer shall constinte & new offer subject to the same rights of first refusal by
Wendy's as in the case of the initial offer, and notice of any such material change shaill be
provided in writing by the Declarant promptly to Wendy'y.

10. i isiti . This Right of First
Refusal shall be inapplicable to the scquisition of the Property by e third party mortgages,
trustee or beneficiary pursuant to a bona fide foreclosure proceeding (or deed given in
lieu of foreclosure) instituted by such third party morigagee, trustee or benefiviary against
the then owner of the Property pursuant to the terms of any morigage or deed of frust
securing the cost of acquisition of the Property or the construction of improvements
thereon, or any refinancing thereof, Notwithstanding the foregoing, this Right of First
Refusal shall be binding upon and effective against any subsequent fransfer of the
Property by such mortgagee, beneficiary or trustee,

1. Enforcesbility. If any term, provision or condition contained in this Right
of First Refusal shall, to any extent, be invalid or unenforceable, the remainder of this
Right of Flrst Refusal (or the application of such term, provision or condition io persons
ar circumstances other than those in respect of which it is invalid or unenforceable) shall
not be affected thereby, and each and evety other term, provision and condition of this
Right of First Refusal shall be valid and enforceable to the fullest extent permitied by
law,

12, Notice. All notices, waivers, statements, demands, approvals or other
communications to be given under or pursuant to this Right of First Refusal shall be in
writing, addressed to the parties at their respective addresses as provided below, and shalt
be delivered by cettified or registered mail, postage prepaid, as follows:

17 to Declarant: XCL Emterprises, LLC
7664 Eariston Count
Dublin, Ohio 43017
Attention; Robert T. Burda

tfto Wendy's: Wendy's Intetnutional, Inc,
4288 West Dublin-Granville Road
P.O. Box 256 . ‘
Dublin, Ohio 43017
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Attention: Legal Department

3. Covensnt Running With the Land. The foregoing covenants, conditions
and restrictions shall be binding upon and inure to the benefit of Declarant, Wendy's, and
their respective successors and assigns, and shall run with the jand,

14, Amsndment. This Right of First Refusal shall not be amended or
modified, in whole or in part, unless such amendment or modification is in writing and
signed by Declarent and Wendy's,

15,  Nen-Waiver. The failure of Wendy's to insist upon strict performance of
any covenants, conditions of terms of this Right of First Refusal shall not be construed as
8 waiver or relinquishment of any such covenants, conditjons or terms, but the same shall
be and rermain in fslf force and effect.

16.  Headings. The captions and headings used herein are for convenience of
refecence only and shall not affect the interpretation of this Right of First Refusal,

17 Counterpars. This Right of First Refisal may be executed in several
counterparty, but together shail constitwte an original.

18.  Goveming Law. This Right of First Refusal shall be govemed by and
canstrued in accordance with the law of the jurisdiction where the Property is located,

IN WITNESS WHEREOF, this Right of First Refusal has been executed by the
duly authorized officers of the parties heroto as pfthe day and year first above written.

!
Signedﬁtd acknowiedged in the

presence of: XCL ENTERPRISES, LLC
(Qlate g Doyt Aovngn

+ Neme? mq{;t.;eh JOHNSTON

ABIES Tpwimpieic MA 5




Bk 11461 Ppass wesoeg

WENDY'S OLD FASRIONED
HAMBURGERS OF NEW YORX/ INC,

vy (A pn/2

4 %:} : Title: R%PW
v w%;ﬂmw o Z a2

7 ooy,
Title: W"“"""E‘m@

Legal Dept. __ 7907

STATE OF OHIO
COUNTY OF FRANKLIN, $s:

The undersigaed, a Notary Bhlic in and for the a2bove state and county,
hereby certifies that on the day of ¢ » 2000, before me personatly
appeared “Robert T furde  and , 08 Mﬂma*"‘
Members of XCL ENTERPRISES, LLC, a ﬂg sigchuyrhs lmited liability
company, who were known to me as the persons and members described in and who
exetuled the forepoing instrument on behalf of said company, and who acknowledged
that they held the position or title set forth in the instrument and certificate, they signed
the instrument on behalf of the company by preper authority, and the instrument was
the act of the company for the purpose therein stated,

IN WITNESS WHEREOGF, I have hereunto set ry hand and affixed my
official seal on the day and year last aforesaid.

L JANELLE R, JOHNSTON No blic
NOIARY FUBLIE, STATE OF (3449
COMWISSION RIS NOAE 28, 200)

AXTFe Speingfizid MA '6‘
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STATE OF OHIO
COUNTY OF FRANKLIN, §S:

The undersi a Notary Bublic in and for the above state and county,
hereby certifies that on the & day of 2600, before me personaliy
appeared RONAD E %[ﬂ and FAVMONO ML AR . the

respectively, of WENDY'S OLD FASHIONED HAMBURGERS OF NEW YORK,
INC., ar Ohio corporation, who are known to me as the persons and officers described in
and who executed the foregoing instrument on behalf of said corparation, and who
acknowledge that they held the positions or titles sat forth in the instrument and
centificate, that they sigacd the instrument on behalf of the corporation by proper
authority, and that the instrument was the act of the corporation for the purposes therein
siated,

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my
official scal on the day and year [ast aforesaid.

CRICA ELAINE ARMENTROUT
- HIIAY PUBLIC, STATE OF DHIO
oAL) MY COMMISSION EXPIRES 0GT. 30, 3002 Notary Public

This instrument is prepared by:
Michuel G, O'Kane, Attornoy st Law
Weady's Intermational, Ine.

4288 West Dublin-Granville Rosd
P. 0. Box 256

Dublin, Ohlo 43017
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A ¢enain of fand situated in the City of Springfieid. County of Hampden, Commeonwealth
of Massachusents end is more particularly baunded and described as follows:

Beginning al an iron pipe in the westerly sideline of & public way knawn as Wilkes
Strees, Said point also marks the southeasteriy corner of Jand now or formerly of Western
Auto Supply Company,

Theace running 503-04.35E along the westerly sideline of said Wilkes Street a distance
of 52.45 feet to o point, Said point siso marks the northessierly cormner of remaining fand
of Triple Seven Realty Trust;

Thence running the following two (2} courses along the nontherly line of remaining land
of said Triple Seven Resfty Trust:

$79-2)-01W a distance of 107,81 feet 1o & point; and

$59.34-07W a dislance of 182,75 feet to a point in the easterly fine of land now or
formerly of Richard D, LeMire. Sajd point also marks the northwesterly comes of
remaining land of said Triple Seven Realty Trust;

Thence running NO3-04-35W along the casierly line of said Lemive a distance of 377,30
feet to & point ih the southerly sideline of a public way knewn as Bosion Road. Said point
alsa marks the northeasterly corner of land of said LeMire;

Thence running N78-20-30E along the southerly sideline of Boston Road 2 distance of
I34.86 feat to a point. Said point also marks the northwesterly corner of said Western
Auto Supply Company;

Thence running the foflowing two [2) courses along land of said Western Auto Supply
Compahy:

$03-04-15E 2 distance of 264.66 feet to an iron pipe! and

N79.25.50E & distance of 140.00 feet 1o the poim of beginning.

Said parcel being shown as "Lot 1, Arca=1.23 Acres”on # plan entilled “Plan of Land
prepared for Wendy's Entemational, 757 Baston Road, Springfieid, MA" which plan i
dated 6-16-00 drawn by Foresight Land Surveyors and recorded in the Hampden

County Registry of Deeds, Book of Plans __3/8__ | Page ¢/ .
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