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THIS RIGHT OF FIRST REFUSAL (the "Right of First Refusal™) is made and
entered into as of gty 26, 2002, by and between WENDY'S OLD FASHIONED
HAMBURGERS OF NEW YORK, INC., an Ohio corporation, with an address and

. principal: office ar 4288 West Dublin-Granville Road, P. O. Box 256, Dublin, Ohio

("Wendy's™), and XCL ENTERPRISES, LLC, a Massachusetts limited liability
company, with an address and principal office at 6114 Quin Abbey Court, Dublin, Ohio

© 43017 ("Declarant™).

WITNESSETH:
WHEREAS, Declarant s the record owner of the real property situated in the City

of Palmer, County of Hampden, and Commonwealth of Massachusetts, commonly known

as 1213 Thorndike Street and more particularly described in the legal description attached

Jereto and made a part hereof as Exhibit A (the "Property™); and

WHEREAS, Declarant obtained title to the Property by virtue of a certain
Quitclaim Deed from Wendy's dated December £Z2 2002 (the "Deed™) recorded in
Book|L¥% | Page Yo* . and

WHEREAS, as partial consideration for the Deed, Declarant has agreed to subject”

the Property to a right of first refusal.

NOW THEREFORE, in consideration of the foregoing, and for other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
Declarant hereby declares that the Property shall be held, transferred, sold, leased,
conveyed and occupied duritg the tetin hereof subject to the covenants, conditions and
restrictions hereinafter set forth.

Declarant agrees that, for a panod of twmrty (Zﬁ)years from the dah‘: of recordmg of this
Right of First Refusal, or for so long as the Unit Franchise Agreement, dated December
17, 2002, between Wendy's, Declarant, Burda Enterprises, LLC and Robert T. Burda is in
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offect, or any modification, renewal, substitution or consolidation thercof, whichever
period is longer, Declarant shall not sell, transfer, lease or otherwise dispose of all or any
part of the Property until and uniess Declarant shall have:

{a) obtained a bona fide offer from a third party to purchase, transfer,
' fease or otherwise acquire all or any part of the Property (the
"Offer');

(b)  delivered to Wendy's in writing a true and accurate copy of the
Offer and all documentation relating to the Offer and the
prospective purchaser/lessee as Wendy's may require, including,
but not limited to, all material information provided to the
prospective purchaser/lessee by Declarant; and

(c)  offered to sell, transfer, lease or otherwise dispose of such interest
in the Property to Wendy's at the same price and upon the same
terms and conditions contained in the Offer (including any
consideration to be paid for the value of the business operation
upen the Property, if any).

Declarant shall not execute any contract or lease (except for a lease to Burda Enterprises,
LLC) ot accept any offer uniess the provisions of this Right of First Refusal have been
satisfied, ‘

2. Additional Items to_be Provided With Information About Offer. The
information to be supplied by Declarant and required by Wendy's, as set forth in

Paragraph 1(b) above, shall be accompanied by (a) a written representation and warranty
from Declarant that Declarant has provided Wendy's with all of the information required
under this Right of First Refusal, and that such information is true, accurate, and
complete, and (b) if Declarant is not an individual, an appropriate resolution of
Declarant's board of directors (or other applicable owners, investors, or the like)
approving the proposed transaction, or other evidence satisfactory to Wendy's of
Declarant's intent to consummate the transaction. ‘

3.‘ Wendy's Right 1o Acguire Property on Same Terms as Offer. Wendy's

shall have the right and option, exércisable within forty-five (45) days after receipt by

Wendy's of all such written notification and all other information required by Wendy's, to
send written notice to Declacant that Wendy's intends to acquire the Property on the same
terms and conditions as set forth in the Offer. Notwithstanding the foregoing, Wendy's
shall not be bound by any provision or condition in the Offer which increases the cost or
otherwise changes the economic terms if Wendy's is substituted for the prospective
purchaser/lessee pursuant to this Right of First Refusal. '

4 Wendys Right to Conduct Due Diligence. If Wendy's efects to exercise its
option hereunder, notwithstanding anything in the Offer, Wendy's shall be entitled 1o

-
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Wendy's, all covenants, conditions, restrictions and reservations imposed hereunder shall

automatically terminate and be of no further force and effect.

9. Change in Qffer Congtitutes New Offer. Any material change in the terms

of the Offer shall constitute a new offer subject to the same rights of first refusal by
Wendy's as in the case of the initizl offer, and notice of any such material change shall be
provided in writing by the Declarant prumptly to Wendy's,

10.  Exception for Acquisition of Property By Mortgagee. This Right of First

Refusal shall be inapplicable to the acquisition of the Property by a third party mortgagee,
trustee or beneficiary pursuant to & bona fide foreclosure proceeding (or deed given in
lieu of foreclosure) instituted by such third party mortgagee, trustee or beneficiary against
the then owner of the Property pursuant to the terms of any mortgage or deed of trust
securing the cost of acquisition of the Property or the construction of improvements
thereon, or any refinancing thereof, Notwithstanding the foregoing, this Right of First

Refusal shall be binding upon and effective against any subsequent transfer of the

Property by such mortgagee, beneficiary or trustee.

11,  Enforceability. If any term, provision or condition contained in this Right
of First Refusal shall, to any extent, be invaiid or unenforceable, the remainder of this
Right of First Refusal (or the application of such term, provision or condition to persons
* or circumstances other than those in respect of which it is invalid or unenforceable) shall
not be affected thereby, and each and every other term, provision and condition of this
Right of First Refusal shall be valid and enforceable to the fullest extent permitted by
law. :

12. Notice. All notices, waivers, statements, demands, approvals or other
communications to be given under or pursuant to this Right of First Refusal shall be in
writing, addressed to the panties at their respective addresses as provided below, and shall
be delivered by certified or registered mail, postage prepaid, as follows: ,

If to Declarant: XCL Enterprises, LLC
6114 Quin Abbey Court *
Dublin, Ohio 43017
Attention: Robert T. Burda

If to Wendy's: Wendy's Old Fashioned Hamburgers of New York, Inc.
' 4288 West Dublin-Granville Road
P. 0. Box 256
Dublin, Ohio 43017
Attention: Legal Department
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Coveny i\ The foregoing covenants, conditions
and rcsmouons sba]l be bmding upon and inure to the benefit of Declarant, Wendy's,
their respective successors and assigns, and shall run with the land.

14. . Amendment. This Right of First Refusal shall not be amended or
modified, in whole or in part, unless such amendment or modification is in writing and
mgnedbyDeclamntdemdy’s

15.  Nop-Waiver. The failure of Wendy's to insist upon strict performance of
any covenants, conditions or terms of this Right of First Refusal shall not be construed as
a waiver or rchnquzshment of any such covenants, conditions or terms, but the same shail
be and remain in full force and effect.

16. Headings. The captions and lmdmgs used herein are for convenience of
reference only and shail not affect the interpretation of this Right of First Refusal.

17. Counterparts. This Right of First Refusal may be executed in several
counterparts, but together shall constinwte an original.

18.  Goveming Law. This Right of First Refusal shall be governed by and
construed in accordance with the law of the jurisdiction where the Property is located.

IN WITNESS WHEREOF, this Right of First Refusal has been executed by the
duly authorized officers of the parties hereto as of the day and year first above written.

Signed and acknowledged in the XCL ENTERPRISES, LLC
sence of: 1
@ﬁzwﬁo ﬁ (f&wvn—— By: o »
(oot Naroez ____JOANNE B, R Robeat T, Bureta,
P22 5 e Tt Avmg iy Mol
Print Name: ' ¢
Signed and acknowledged in the WENDY'S OLD FASHIONED
presence of (as to both): : . BAMBURGERS OF NEW Y(Q INC.
9&”&4% WW By:
= Title: RONALD K., WM
{Signatures continued on next page}
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Title: Exscalive Vluw

Legal Dept._ 270

STATE OF ﬁléﬁd

COUNTY OF Frunt/n) .88
: The undcrslgned, a Notary Public in and for the above state and county,
hereby certzes that 79)1 527" day of 2002, before me personally
Bt of

XCL ENTERPR[SES, LLC, a Massachuseﬁs limited” liability company, who was
known to me as the person and member described in and who executed the foregoing
instrument on behalf of said company, and who ackmowledged that he held the position or
title set forth in the instrument and certificate, he signed the instrument on behalf of the
company by proper authority, and the instrument was the act of the company for the
purpose therein stated.

. IN WITNESS WHEREOF, [ have hereunto set my hand and affixed my
officiel seal on the day and year last aforesaid,

M-s; | ' (..}YMW

SZENL) WES mm ﬂ' Notary Public

STATE OF OHIO |
COUNTY OF FRANKLIN, §8:

The undersi a Notary Public in and for the above staté and county,

hereby certifies that on the 47 ~day of [R¢ymfd ., 2002, before me personally
Ppeared ——pONAD E-RALLACE— GEORGE.CONDOS. the
and wmm

respectively, of WENDY'S OLD FASHIONED HAMBURGERS OF NEW YORK,
INC., an Ohio corporation, who are known to me as the persons and officers described in
and who executed the foregoing instrument on behalf of said corporation, and who
acknowledge that they held the positions or titles set forth in the instrument and
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certificate, that they signed the instrument on behalf of the corporation by proper
authority, and that the instrument was the act of the corporation for the purposes therein
stated.

IN WITNESS WHEREOF, !havehcmuntosetmyhandandafﬁxcd my
official seal on the day and year last aforesaid.

CZﬁayum~//9%Zu¢u¢vw

Notary Public

This instrument is prepared by:
Michael G. O'Kane, Attomey at Law
Wendy's International, Inc.

4288 West Dublin-Granville Road
P. 0. Box 256

Dublin, Ohio 43017
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EXHIBIT A
Légal Description

A certain parcel of land situated in Depot Village in the Town of Palmer, Hampden
County, in the Commonwealth of Massachusetts, located on the southerly side of
Thorndike Street, shown on a plan entitled “Plan of Land in Depot Village, PALMER
MA prepared for Wendy's Old Fashionied Hamburgers of New York Inc. dated
December 19, 2002 by SHERMAN and WOODS, Land Surveying & Engineering” and
recorded in the Hampden County Registry of Deeds Plan Book 327 _, Page

498 _bounded and described as follows:

Beginning at an iron pin on the southerly side of Thomdike Street at the northwesterly
corner of land of Bonnie F. Trant, said pin also being $ 69° 59' 00" W onc hundred thirty
one and 36/100 feet (131.36") from 2 point opposite Sta. 43+86.26 of the 1926 relocation
of Thorndike Street, thence running;

SW°01I"W"E two hundred and 00/100Q fest (200.00") along the westerly line of
land of said Trant to an iron pin at land of 83 Worthen Street, Inc.,
thence turning and running;

S69° 55 00" W one hundred and 00/100 feet (100.00) along last named land to an
‘ jron pin, thence tumning and running;

N20°01' 00" W thirty-eight and 68/100 feet (38.68") along last named land to an
iron pin, thence tuming and running;

S82° 11 04" W seventy four and B7/100 feet (74.87") along last named land to an
iron pin, thence turning and running;

N60° 10 01" W forty one and 60/100 feet (41.60') along last named land 1o an iron
pin, thence turning and running;

N20° 01" 00" W one hundred thirteen and 70/100 feet (113.70°) along iast named
land to an iron pin on the southerly line of Thomdike Street, thence
turning and running; : '

N69°59' 00" E two hundred and 00/100 fest (200.00°) along the southerly line of
Thorndike Street to the point of beginning.

Containing an area of 34.702 Sq. Ft. or 0.796 acres

The above described land is a combination of Lot 8 shown on Plan Book 86 page 74 and
Parcel 2 shown on Plan Book 299 page 82, Hampden County Registry of Deeds.
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